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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. Cr 46/2018 u/s 427/323/294/34 IPC 

 

SANIRAM DAS……. Complainant 

-Vs- 

  ACHYUT DAS & ANOTHER…………..  Accused 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Manika Chakraborty………for the complainant 

--------   ………for the accused. 

 

Date of prosecution evidence – 24-04-18, 21-5-18 

Date of argument – 12-06-2018 

Date of judgment – 25-06-2018 

    

 

Judgment 

 

1. Sri Saniram Das initiated the instant case by filing written complaint before the court 

on 12/02/18. The complainant’s case in brief is that on 10/02/18 at about 6:30 a.m. 

when the informant was coming out of his bathroom the accused person pelted 4 

stones from the other side of the tin fencing as a result of which the informant got 

hurt in his right hand and the tin fencing got damaged. It is further stated that the 

accused person was pelting stones at the instigation of Pratibha Das. Later when the 

informant asked the accused person as to why he did so to which the accused 

person replied that if he does not give away his property he would kill the informant. 

The accused person has earlier in many occasion has tortured the informant 

physically and mentally with reagard to the property issue. The informant also stated 
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that the accused person caused him a loss of Rs. 2000/-. Hence the case. 

2. The complainant was examined under sec 200 CrPC and the witnesses were 

examined under section 202 CrPC and then having found prima facie case against 

the accused persons cognizance was accordingly taken under sec 427/323/294/34 

IPC against the accused persons Achyut Das and Pratibha Das. 

3.  On receipt of the summons the accused person entered their appearance and were 

enlarged on bail. The particulars of the offences were explained to the accused to 

which they pleaded not guilty and claimed to be tried. 

4. During trial, the complainant examined 3 witnesses. Defence side did not examine 

any witness in support of their defence. The accused persons were examined u/s 313 

of CrPC to which they denied all the allegations levelled against them. 

5. I have heard argument of both sides.  

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points for 

determination: 

I. Whether the accused persons on 10/2/18 at about 6 a.m. in furtherance of 

common intention have voluntarily caused hurt to the informant and thereby 

committed an offence under section 323 IPC? 

II. Whether the accused person on same date and place in furtherance of 

common intention committed mischief by causing damage to the tin fencing 

of the informant and thereby caused loss and damage to the amount of Rs. 

2000/- and thereby committed an offence under section 427 IPC? 

III. Whether the accused person on same date and place in furtherance of 

common intention dis any obscene act in a public place to the annoyance of 

the informant and thereby committed an offence under section 294 IPC? 

Evidence on Record 

 

7. I have carefully gone through the entire evidence on record and materials placed 

before me. 

8. Pw1 Saniram Das, the complainant of the case deposed in his examination in chief 

that on 10/2/18 the accused person Achuyt Das pelted stones at him and when he 
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asked him he said that he would dispossess him from the property. The accused 

Achyut Das is the son of PW 1. It is also stated that the accused Pratibha Das 

instigates Achyut Das to beat Pw1. His tin fencing got damaged and loss of Rs. 

3000/- was caused to him and he also got hurt in his right shoulder. Pw1 further 

stated that after receiving the notice the accused person along with some other 

people came to his house on 21/2/18 and from 1 p.m. to 4 p.m. they attacked him. 

In his cross examination he stated that the accused Achyut Das is his first 

wife’s son.  The tin fencing was 10 – 15 foot high and around 15 people gathered in 

the place of occurrence when they heard the sound but he does not know the name 

of any one of them. He further stated that the weight of the stone was about 1 kg 

and the accused person threw it with his right hand. He stated that he went to the 

medical at 10 a.m. and Sulenda Das and Anima Das took him to the medical. He also 

stated that since 7 years the accused person have been torturing him but he did not 

file any ejahar before the police station. He admitted that the accused person 

Pratibha Das has a weaving machine nearby the tin fencing but denied that he 

himself caused damage to the tin to stalk his daughter in law Pratibha Das. When 

the accused person attacked him on 21/2/18 he was inside his house.   

9. Pw 2 Sulenda Das deposed in his examination in chief that on the date of occurrence 

at about 4:30 p.m. while he was passing by the wife of Saniram Das called him to 

their house and show him the stone and tin. She told him that Achyut Das has pelted 

stones at Saniram and he saw that the tin was in a damaged condition.  

In his cross examination he stated that the tin fencing was almost 10 foot 

high and one cannot see as to who is in the other side. He further stated that 

Saniram told him that altercation took place between Saniram and Achuyut but he 

did not see the occurrence himself. When he went to Saniram’s house he was in his 

bed. 

10. Pw 3 Anima Das deposed in her evidence that on 10/2/18 at about 6:30 a.m. when 

Saniram Das was coming out of his bathroom the accused person pelted stones from 

the other side of the tin fencing. The stone got hit in sanuram’s shoulder. He then 

slipped and fell down and resultantly got hurt in his right hand. She further stated 

that the accused person pelted stones at the instigation of Pratibha Das for the greed 

of property. 

In her cross examination she stated that Achyut Das is the son of Saniram’s 
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first wife and that she is his third wife. She stated that when the accused pelted 

stones at saniram she was doing her cleaning wok outside. The stone passed her 

and got hit to Saniram. The damage to the tin was 4 foot away from the land. The 

tin was about 10 foot high. She took Saniram to medical at about 12:30 p.m. she 

further stated that many people reside nearby her house and that Sulenda Das has 

himself seen the occurrence. She admitted that she has not furnished any medical 

documents before the court. She denied the suggestion that Saniram Das himself 

made the damage to the tin to stalk his daughter in law. She denied that Saniram 

got slipped in water but admitted that he slipped in the staircase.   

 

Judicial Determination 

 

11. On perusal of evidence it is seen that the prosecution side has examined only one 

independent witness that is Pw 2. Pw 1 and Pw 2 are husband and wife. Pw 1 stated 

that at the time of incident near about 15 people gathered at the place of occurrence 

but he could name any of them. He also stated that after the incident he was taken 

to the hospital by Pw 2 and PW 3. Pw 3 also stated that Pw 2 has seen the accused 

person throwing stones at Pw 1. It seems both Pw 1 and Pw 3 relied upon Pw 2. But 

on perusal of the evidence it is seen that Pw 2 has stated that he has not seen the 

occurrence himself but was told the same by Pw 3. The statement of Pw 2 could be 

relied upon as the incident took place at 6:30 a.m. and he was called by Pw 3 at 

4:30 p.m. In contradiction to Pw 1 Pw 3 has not stated that there were about 15 

people in the place of occurrence. Moreover, Pw 1 has exaggerated in his version 

with regard to the incident of 21/2/18. I said exaggeration as Saniram has stated 

that he was inside his room when the accused person attacked him from 1 to 4 p.m. 

on 21/2/18. However, Pw 3 has not made a single whisper with regard to the 

incident of 21/2/18. 

12. Further perusal it is also seen that all the Pws have mentioned that the tin fencing 

was 10 foot high and the accused person threw stones 1 kg stone from the other 

side. It is unlikely that a person could see another person standing on the other side 

if the fencing is about 10 foot high. Moreover the same has been cleared by the 

independent witness that is Pw 2. He stated in his cross examination that one cannot 

see the other person on the other side as the fencing was 10 foot high.  
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13. Moreover, pw 1 stated that the stone got hit in his right shoulder and as a result of 

which he got hurt in his left shoulder. However, Pw 3 stated that the stone got hit on 

his right shoulder and then he got slipped and got his right hand hurt. There is a 

discrepancy in the statement of both the Pws. Pw 3 also admitted in her cross that 

Saniram got slipped in staircase. Pw 2 stated that he saw Saniram was lying in bed 

but is silent with regard to the hurt caused to him. Furthermore, the prosecution side 

has not submitted any documents with regard to the medical treatment of Pw 1. 

14. The prosecution during argument raised a point that the accused person though took 

a plea of alibi while in his examination u/s 313 CrPc but has not furnished any 

evidence. It is pertinent here to mention that it is the prosecution who has to 

establish the case first beyond reasonable doubt and then if the defence could rebut 

the same by taking any plea and fails to provide evidence he would fail the case. 

However on going through the entire evidence on record I do not find that the 

prosecution has been able to prove beyond reasonable doubt that the accused 

persons have voluntarily caused hurt to the complainant and caused damage to his 

tin fencing. Also there is no iota of evidence which could bring home the charge 

against the accused under section 294 IPC. 

15. I therefore find that the prosecution side has miserably failed to establish the guilt of 

the accused persons. Accordingly the accused persons Achyut Das and Pratibha Das 

are held not guilty of the offence punishable under Section 427/323/294/34 IPC and 

accordingly they are acquitted and set at liberty forthwith. 

16. The bail bond furnished on behalf of the accused persons shall remain in force for 

further period of 6 months. 

 

Given under my hand and seal of this court on this 24th day of June, 2018. 

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 

 

 

 

APPENDIX 
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 Prosecution witness: 

PW 1- Saniram Das 

PW 2- Sulenda Das 

PW 3- Anima Das 

 

Defence witness: 

Nil 

 

Prosecution Exhibits: 

Nil     

 

Defence Exhibits: 

Nil  

 

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 


